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EAELY CASES ON THE DOCTKINE OE CONTINUOUS 

VOYAGES 

So much has been written on the doctrine of continuous voyages 
as a principle of international law, and the authorities, especially 
those in English, have been so thoroughly exhausted, that another 
article upon the same subject should not be intruded upon readers 
except perhaps by reason of a novel treatment of the subject or the 
presentation of new facts. The latter will, it is hoped, furnish 
sufficient excuse for the appearance of this paper. 

The doctrine is but an application of the general rule of law that 
one is not " permitted to do by indirection what he is forbidden to 
do directly." * On this principle it would seem that the doctrine of 
continuous voyage is applicable whenever, an intermediate port is 
fraudulently interjected into a voyage which, if direct, would by the 
law of nations be illegal. In practice, as is well known, the theory 
of continuous voyages has been applied chiefly in four sorts of cases : 
where subjects of a belligerent trade with the enemy; where subjects 
of a neutral carry on the coastwise or colonial trade of a belligerent 
contrary to the rule of the war of 1756; where a neutral carries 
contraband to a belligerent port; where a neutral intends ultimately 
to break a blockade. It will be convenient to treat these four classes 
in the inverse order beginning with the cases of blockade. 

Justice Elliott 2 has almost exhausted the discussion on this branch 
of the subject, especially as to the soundness of the reasoning on 
which the application of the doctrine to blockade running rests. 
One of the grounds on which the doctrine can be justified and at the 
same time reconciled with previous decisions on the law of blockade 
seems to be that of fraudulent intention. "When a neutral vessel, 
sailing from neutral port A to neutral port B, with the subsisting in- 
tention of leaving port B for the purpose of running the blockade of 

i Elliott: The Doctrine of Continuous Voyages, this Journal, 1:96. 
2 Ibid., 75 et seq. 
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an enemy port, is captured between ports A and B, condemnation on 
the ground of the intent to defraud appears reasonable. It is, more- 
over, in accord with the view laid down by Sir William Scott in the 
early case of the Columbia? This was the case of an American 
vessel which sailed from America for Amsterdam without knowledge 
that Amsterdam was blockaded. The vessel called at Cuxhaven, 
where the master learned of the blockade but nevertheless attempted 
to enter the port of Amsterdam and in such attempt the vessel was 
captured. Sir William Scott said: 

It is said also that the vessel had not arrived; that the offense was 
not actually committed, but rested in intention only. On this point I 
am clearly of opinion that the sailing with an intention of evading the 
blockade of the Texel was beginning to execute that intention, and is an 
overt act constituting the offense. Prom that moment the blockade is 
fraudulently invaded. I am, therefore, on full conviction, of opinion 
that a breach of blockade has been committed in this case. 

It may be observed that the intent to defraud appears to be for the 
purpose of trade ; for egress in ballast would seem to be no breach of 
blockade, 4 nor egress with cargo loaded previous to the blockade, 5 
but ingress in ballast, being presumed to be for purposes of trade, 6 
is illegal, and egress in ballast of an enemy ship sold to a neutral 
while lying in a blockaded port would probably be held illegal, 7 
whereas the transfer between neutrals under similar circumstances 
has been held legal. 8 Thus it would seem that the essence of the 
offense is an intent to defraud the belligerent of his legal rights 
"not merely to prevent an importation of supplies, but to prevent 
export as well as import and to cut off all communication of com- 
merce with the blockaded place." 9 

3 1 C. Rob. 154; see also Frederick Molhe, 1 C. Rob. 86, and Neptuwus, 1 C. 
Rob. 170. 

i Potsdam, 4 C. Rob. 89. 

s Betsey (1798), 1 C. Rob. 93; Juffrow Maria Schroder, 1 Roscoe's Eng. Pr. 
Cas. 356, note; Otto & Olaf (1855), Spinks 257. 

« Comet, Edw. 32. 

7 General Hamilton, 6 C. Rob. 61. 

8 Potsdam, supra, 

9 Sir William Scott in Frederick Molhe, 1 C. Rob. 86; Vrouw Judith, 1 C. Rob. 
150. 
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The exceptions to the rule laid down in the above quotation from 
the case of the Columbia are more apparent than real. For example, 
it is legal for a ship to make for a port known to be blockaded under 
stress of an uncontrollable accident, 10 or for a ship to sail for a 
blockaded port under a license of the blockading power to trade 
therewith, 11 or to sail for a distant blockaded port with the expecta- 
tion of inquiring at an intermediate port whether the blockade had 
been raised, 12 because in all of these cases the intent to defraud is 
obviously absent. The last exception just mentioned was based upon 
the tardiness of communication a century ago whereby the commerce 
of remote neutral countries suffered unduly from lack of informa- 
tion when a blockade had ceased to exist. A fourth apparent excep- 
tion, however, not so obviously reconcilable to the idea of a subsist- 
ing intention, is that a voyage to an unblockaded port for the purpose 
of inland transportation of the cargo to a blockaded port is legal. 13 
But it seems that when a belligerent leaves any port of the enemy 
open to commerce it must be presumed that he does so voluntarily 
and with a knowledge of the consequences. In other words, it may 
be considered as a tacit permission for neutrals to use the port. Con- 
sequently the element of fraud is absent. This appears to be one 
ground of Sir William Scott's decision in the SteH, supra. The 
other ground in his decisions on this point is generally based on the 
definition of blockade — that it is an investment by vessels and a 
severance of communication on the marine side only and not on the 
land side of the port. 

Again, it may be observed that the intent to defraud is in some 
cases a legal intent to be conclusively drawn from certain circum- 
stances surrounding the case. Thus, from the circumstance of a 

loFortwna (1803), 5 C. Rob. 27; Arthwr (1810), Edw. 202; Eurtige Hone 
(1799), 2 C. Rob. 124; Oharlotta (1810), Edw. 252. 

ii Juno (1799), 2 C. Rob. 116. 

^Betsey (1799), 1 C. Rob. 332; Shepherdess (1804), 5 O. Rob. 262; Spes aD(l 
Irene (1804), 5 C.Rob. 76. 

isjonge Pieter (1801), 4 C. Rob. 79. See conversely Stert (1801), 4 C. Rob. 
65, where goods were sent from a blockaded port by inland navigation to an open 
port, where they were laden on shipboard. Similarly, Ocean (1801), 3 O. Rob. 
297. 
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ship's lying in suspicions proximity to a blockaded port, Sir William 
Scott was inclined to state that 

It would * * * be no unfair rule of evidence to hold, as a presump- 
tion de jure, that she goes there with an intention of breaking the block- 
ade; and if such an inference may possibly operate with severity in 
particular cases, where the parties are innocent in their intentions, it is a 
severity necessarily connected with the rules of evidence and essential 
to the effectual exercise of this right of war. 

I do not, however, lay down the general rule on the present occasion, 
as I think it is not rendered necessary by the circumstances of the case. 
I will take it on the point contended for that notwithstanding the sus- 
picions arising from the nature of the situation, it might still be open 
to the parties to show the innocence of their intentions by clear and 
satisfactory evidence and to exonerate themselves from the penalty of 
the law. 14 

Nevertheless, finding the evidence insufficient, he condemned both 
ship and cargo. 

In the similar case of the James Cooh, 15 where a ship was cap- 
tured at the mouth of the blockaded port, the same eminent judge 
took a similar position and said: 

The situation of the vessel will justify the legal conclusion that the 
master intended going into that port for the purpose of disposing of his 
cargo and throws the onus upon him of exonerating himself by just and 
satisfactory explanations. 

After reviewing the depositions of the master and crew, he 

continues : 

Upon all this evidence I think it is not an arguable proposition that 
there was not an intention of going into that port * * * . The 
ship is captured in a place where the fact is conclusive against her, for 
it has been determined over and over again that a ship is not at liberty 
to go up to the mouth of a blockaded port even to make inquiry. That 
in itself is a consummation of the offense and amounts to an actual 
breach of the blockade. 

That the intention is the essence of the offense is well shown by the 
opportunity allowed even in these two strong cases of showing an 
innocent intention. Other cases have held that the delictum of sail- 

itNeutralitet (1805), 6 C. Rob. 30. 
is James Cook (1810), Edw. 261. 
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ing -with an intention to break a blockade may be purged in the 
course of the voyage by changing the intention to go to the blockaded 
port 16 and that sailing ignorantly to a blockaded port is no offense 
under the law of nations. 17 

This review of the cases would seem to show that the intention is 
the controlling element in the legal offense of a breach of blockade. 
If this is so, there would seem to be no difficulty in reconciling the 
doctrine of continuous voyages with the theory of breach of blockade 
as laid down in the decisions of the courts. 

The United States has generally been credited 18 with having first 
applied the doctrine of continuous voyages to blockade running dur- 
ing the Civil War when British vessels plied between England and 
Nassau with an ultimate destination to the Confederate ports. The 
earliest cases cited by Justice Elliott 19 are the Dolphin, 20 Pearl, 21 
Stephen Hart, 22 Circassian 2 ^ Bermuda, 2 * Peterhof, 25 and Spring- 
bolc. 2e Among these there is none. which applies the doctrine solely 
to blockade. Nor have any later cases, so far as has been found, so 
applied the doctrine. On this point Justice Elliott says : 2T 

The entire coast of the southern states was blockaded and every ship 
which attempted to carry contraband goods to the Confederate ports 
Was necessarily guilty at some stage of the voyage of an attempt to run 
the blockade. TJnder these conditions the ships and cargoes might in 
some of the cases have been condemned upon either ground. The Dol- 
phin, the Hart and the Bermuda were carrying contraband of war to a 
belligerent and were liable to condemnation without reference to the 
additional fact that it was necessary to run the blockade in order to 
deliver the cargo to the belligerents. The Peterhof and the Springbok 

16 James Cook (1810), Edw. 261, dictum; Imvna (1800), 3 0. Eob. 167. 
« Yeaton v. Fry, 5 Cranch 335. 

isTwiss, 3 Law. Mag. and Rev., 4th Series; Oppenheim, Int. Law; Phillimore, 
Int. Law; Halleck, Int. Law, etc. 
"This Journal, 1:77 et seq. 
20 7 Fed. Cas. 868. 
2i 19 Fed. Cas. 54. 
22Blatchf. Prize Cas. 387. 
28 2 Wall. 135. 
24 3 Wall. 514. 

25Blatchf. Prize Cas. 463; 5 Wall. 28. 
26 Blatchf. Prize Cas. 434. 
a^ This Journal 1:104. 
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were also carrying contraband and the cargoes were condemned and the 
ships released. As the doctrine of continuous voyages was properly 
applicable to the carriage of contraband goods the judgments entered in 
all these cases were correct regardless of the fact that the court included 
among the reasons for condemnation the additional fact that the vessels 
were engaged in blockade running. 

An examination of the English cases, however, shows that the 
doctrine under discussion was considered in connection with cases 
of blockade half a century prior to the Civil War. 

Of these cases, the earliest one mentioning the doctrine, which I 
have found in the English Eeports, is the Mercurius. 28 The 
Mercurius was a vessel hound from Bordeaux to the blockaded port 
of Bremen via England, where she was to call for the purpose of 
obtaining a license to trade with the blockaded port. She was 
captured by an English ship during the anterior part of her voyage, 
that is, before she reached a British port. The court held that the 
voyage to the blockaded port was not continuous and that the vessel 
must be restored. Sir William Scott in delivering the judgment 
said (pp. 54, 55) : 

Then the question comes to this, whether such a voyage intended ulti- 
mately to Bremen, but first to this country, for the purpose of obtaining 
a license, without which it was to be relinquished, is a continuous voyage 
and therefore illegal? I think clearly not; it is a contingent voyage, 
depending upon the determination, not of the parties themselves, but of 
the British Government. * * * Where everything was to be dis- 
closed and referred to the discretion of the British Government, the case 
can not be put on a footing with a continuous voyage framed for the 
mere purpose of a literal evasion. * * * I can not under any view 
of the case bring myself to regard it as a fraudulent continuous voyage ; 
there has been no act either done or to be done to found the imputation 
of fraud ; on the contrary, there is sufficient proof of an honest intention 
to come to this country to procure the license and to act conformably to 
it when granted, and I shall therefore restore on payment of captors' 
expenses. 

He cites, without reference, the Minna Traab, as a similar case de- 
cided by him in 1807. 

It will be observed that in the case of the Mercurius the subsisting 

28 Mercurius (1808), Edw. 53. 
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intent to commit a breach is lacking, and consequently that the case 
does not hold that the doctrine of continuous voyages is inconsistent 
with that of blockade, but on the contrary leaves the question open. 

Somewhat previous to the case of the Mercurius the doctrine had 
been applied in a group of cases where an international boundary 
river had been blockaded and the neutral as well as the enemy ports 
on the river had been affected. 29 The question was whether goods 
bound from such neutral ports were condemnable for breach of block- 
ade. The goods were shipped from the neutral ports in lighters which 
floated down beyond the circumvallation of the blockade and trans- 
shipped their cargoes in open ports to sea-going vessels which had 
come down in ballast. These vessels were captured en route to their 
destination and condemned on the ground that the transshipment 
was merely part of a continuous voyage. A further ground, and an 
all important one, though not especially emphasized in the cases, 
must have been the opportunity for fraud, the difficulty of its de- 
tection, and the ineffectiveness of the blockade, if trade with neutral 
ports on a blockaded river and in proximity to enemy ports on the 
same river were open to neutrals. Thus the idea of a continuous 
voyage from such an enemy port to a nearby neutral port thence down 
the river to the ultimate destination must, it would seem, have been in 
the contemplation of the courts creating the rule that a blockade of 
a boundary river affects both neutral and enemy ports situated on its 
banks, though the idea is not stated in so many words in the cases. 30 

29 Maria (1805), 6 0. Rob. 201; Charlotte Sophia (1806), 6 C. Rob. 204, note; 
Lisette (1806), 6 C. Rob. 394; Wheaton, Int. Law, Dana's ed., p. 669, note; Har- 
court (Historicus), Pamphlet on Nassau Trade, 1863. 

so The reverse of this group of cases arose during the Civil War in the famous 
case of the Peterhof (1866), 5 Wall. 28. This was the case of a cargo, partly 
composed of contraband goods, bound from London to the neutral port of Mata- 
moras, situated opposite the Confederate town of Brownsville, and on the south 
bank of the Rio Grande river, which was under blockade by the Union fleet. She 
was captured south of Cuba, while en route for the Rio Grande river, and both 
ship and cargo were condemned in the lower court, but on appeal, the question of 
"blockade being eliminated from the case, the United States Supreme Court 
restored the ship and condemned the cargo, on the ground of carrying contraband 
whose ultimate destination was Brownsville. This Journal, 1 :81, 82. Though, 
as we have seen, the connection between the doctrine of continuous voyages and 
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The first application of the doctrine of continuous voyages to con- 
traband trade has, along with its application to blockade running, as 
stated above, been generally attributed to the United States during the 
War of the Rebellion, and some of the cases usually cited in support 
of this statement are those given above. Justice Elliott, however, has 
shown that French courts applied the doctrine during the Crimean 
War, the American courts during the Mexican War and at least recog- 
nized the doctrine even earlier in the case of the Commercen 31 and the 
English courts as early as 1803. The earliest case mentioned in 
which the doctrine was applied to contraband is that of the Eagle, 32 
decided in May, 1803, cited and commented upon in the case of the 
William 33 by Sir William Grant. 34 

Search, however, has revealed statements of still earlier date 
which show that Lord Stowell believed the extension of the doctrine 
to contraband was not an innovation in the law of nations. The 
earliest instance of this sort which I have been able to find is a 
dictum in the case of the Twende Brodre. 35 This was the case of a 
Danish ship with a contraband cargo of ship-timber bound from 
Christiansand with an alternative destination to St. Maloes, a com- 
mercial port of France, or to Brest, the famous port of naval equip- 
ment. There was some question which was the intended destination 
of the cargo. The court decided that at time of capture it was the 
innocent port of St. Maloes, and partly on that ground restored the 
cargo. In the course of the judgment Sir William Scott said, 

It could never be permitted to he averred that a cargo of this sort might 
go on an innocent destination to St. Maloes and then be sent to Brest or 
Kockfort. If that were the case it must be pronounced a case of con- 
demnation. 3 * 

blockade running appears to have been recognized long prior to the Civil War, 
still among all the English and American cases examined one has not been found 
in which the doctrine was directly and exclusively applied to a purely blockade 
ease. 

sil Wheaton 382 (1816). 

32 Not reported. 

33 5 C. Rob. 395 (1806). 

34 This Journal, 1:74, 75. 

35 4 C. Rob. 33 (1801). 

s« Twendo Brodre ( 1801 ) , 4 C. Rob. 33, at p. 38. 
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This suggests that in contraband trade, as we have seen is the case 
in blockade running, the intention as to the ultimate destination con- 
trols the character of the voyage. In other words, the intention at 
the time of capture decides the bad or good faith of the transaction 
and makes the cargo contraband or not, as the case may be. 37 More- 
over, it would seem that the intention is that of the ship/s master and 
not that of the cargo owners, 38 and that the intention in some in- 
stances is a matter of evidence to be presumed from certain facts. 39 

The decision of Sir William Scott in the Imina 40 is often quoted 
in support of the proposition that goods are not contraband unless 
captured in delicto. The Imina, loaded with ship-timber, sailed for 
the belligerent port of Amsterdam, but when captured the master 
had changed her course to the neutral port of Embden without knowl" 
edge of the owners. The cargo was restored, Sir William Scott 
saying : 

The rule respecting contraband, as I have always understood it, is 
that the articles must be taken in delicto, in the actual prosecution of the 
voyage to an enemy's port. Under the present understanding of the law 
of nations, you can not generally take the proceeds in the return voyage. 
Prom the moment of quitting port on a hostile destination, indeed, the 
offence is complete, and it is not necessary to wait till the goods are 
actually endeavouring to enter the enemy's port ; but beyond that, if the 
goods are not taken in delicto, and in the actual prosecution of such a 
voyage, the penalty is not now generally held to attach. * * * 

The cargo is taken on a voyage to a neutral port. To say that it is 
nevertheless exposed to condemnation, on account of the original destina- 
tion as it stood in the mind of the owners, would be carrying the penalty 
of contraband further than it has been ever carried by this or the Su- 
perior Court. If the capture had been made a day before, that is, before 
the alteration of the course, it might have been different; but however 
the variation has happened, I am disposed to hold that the parties are 
entitled to the benefit of it; and that under that variation the question 
of contraband does not at all arise. I shall decree restitution. 41 

ai Franklin (1810), 3 C. Rob. 217. 

88 Imina, supra. 

39 Franklin (1801), 3 C. Rob. 217. Intention, though apparently the con- 
trolling element in the offense, is not, however, alone sufficient. There must be 
an overt act, namely, the sailing for an enemy port. Trende Sostre (1807), 6 
C. Rob. 391, note. 

iolmina (1800), 3 C. Rob. 167. 

4i Per Sir William Scott in Imina, supra. 
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The Twende Brodre, supra, might have added confirmatory weight 
to this opinion were it not for the quotation given above, from 
the judgment in that case. The decision in the Imina was rendered 
in the month of August, 1800, and that in the Twende Brodre by 
the same eminent judge scarcely twelve months later, namely, July, 
1801. Moreover, as pointed out by Professor Westlake, 42 the state- 
ment in the Imina was made with reference to the proposition that 
the proceeds can not be taken on the return voyage. It seems there- 
fore either that Sir William Scott when delivering the judgment in 
the Imina did not believe that the proximate destination was decisive 
of the offense, or, that if he did, in 1801 he had changed his mind 
and was ready to apply the doctrine of continuous voyages to contra- 
band if occasion arose. Consequently it would seem the Imina 
should not be taken as squarely contrary to the view that the intended 
final port decides the contraband character of the cargo. 

A perusal of the earliest reports available 43 shows that forty 
years before the decisions of Lord Stowell in the Imina and Twende 
Brodre, the doctrine of continuous voyages appears to have been 
clearly in the minds of the English judges. This is shown by the 
case of the Jesus ** (alias the Jesus, Maria, and Joseph), which arose 
out of the war of 1756, came before the Admiralty Court in 1756, 
and was appealed to the Lords of Appeal in 1759, being finally dis- 
posed of by the latter in 1761. The case is given below in full as 
reported : 

A Spanish ship was taken in her voyage from Corunna to St. Sebas- 
tian, with a loading of coffee, saltpetre, dyewood, pepper, and India Bail 
goods, which was all on board from a French East India ship then lying 
there, by a Spaniard for account of a person resident at St. Sebastian 
to whom they were consigned. The cargo was claimed as the property of 
a Spanish subject, and likewise as laden on board a ship belonging to the 
King of Spain. The master on his examination said that the voyage on 
which he was taken was to have ended in France, and that he believed 
the lading belonged to French subjects, and that Spanish coasting vessels 

*2 Introduction to Takahashi's International Law during Chino- Japanese War, 
p. xx; quoted by Justice Elliott in this Journal, 1:73. 
*» The Original Manuscript Books, supra; BurrelPs Reports. 
«Burrell 164. 
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were made use of to protect said goods from the English cruisers. Pour 
other of the marines swore to the same effect. 

37th Dec, 1756. — The Judge of the Admiralty pronounced just 
cause of seizure, and condemned the claimant in expenses, furthermore 
pronounced that the salt petre seized is in the nature of contraband> and 
condemned it as lawful prize to the captor; but pronounced that the 
ship and the rest of the goods belonged to the claimant, and directed the 
same to be ratored, paying expenses. An appeal was interposed to which 
the respondent adhered, forasmuch as the Judge had not condemned the 
ship and all of the cargo as lawful prize. 

15th July, 1759. — The Lords assigned the claimant to make proof 
that the ship and cargo were Spanish property, and that the ship when 
taken was bound from Corunna to St. Sebastian, and to no other port 
within two months. An allegation was accordingly given, and was ex- 
amined 17th December, 1760. The Lords took time to deliberate till 
the first Court after the holidays. 

5th September, 1761. — Eespondent's proctor presented a petition 
desiring to withdraw his adhesion to the appeal, which he was permitted 
to do, and the Lord's affirmed the decrees of the Judge below and decreed 
the cause to be remitted. 

The remaining two sorts of cases in which the doctrine has been 
applied, namely, where the subjects of one belligerent trade with the 
other belligerent, and where the subjects of a neutral carry on the 
coastwise or colonial trade of a belligerent, may be considered together 
under the head of enemy trade. It is in this sort of trade that we may 
find the birth of the doctrine of continuous voyages and trace its 
development into a well-settled rule. Indeed, the colonial trade of 
the enemy is supposed to have furnished the germ of the doctrine. In 
accordance with the well-known colonial policy of the eighteenth 
century, especially as practiced by France, colonies were considered 
to exist merely for the selfish exploitation of the mother country. 
Consequently she regarded it as an unfriendly act if other countries 
undertook to trade with her colonies. This being the case in time of 
peace, the famous Eule of the War of 1756 declared that such neutral 
trade with the colonies of the enemy in time of war was illegal. 

Justice Elliott says: 

In the closing year3 of the eighteenth century the British prize courts 
announced the general rule that a trade not open to neutrals in time of 
peace can not be pursued by them in time of war, and asserted that the 
principle had been applied as the basis for the condemnation of the 
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Dutch ships during the war of 1756. It is more probable that this 
famous doctrine was an afterthought and that it should be known as the 
rule of the war of 1793. 48 

He adds that the " Discourse on the conduct of Great Britain with 
respect to Neutral Nations " by Jenkinson (Lord Liverpool) " was 
published in 1757, soon after the close of the war and is apparently 
the only contemporaneous assertion of the principle or rule of the war 
of 1756." To determine, therefore, whether the rule of war of 1756 
is a misnomer is not without its difficulties. Duer states 

that if any cases were to be found in the records of the English Ad- 
miralty prior to 1756, of the condemnation of neutral ships or their 
cargoes on the sole ground of their being engaged in the colonial trade of 
the enemy, they would certainly have been produced; but in the multi- 
plied discussions to which the controversy has given rise, none such have 
been alleged. On the other hand, there is positive evidence that in the 
war of 1744 the trade of neutrals with the colonies of the enemy, Prance, 
was held to be lawful, since neutral ships taken on such voyages were 
released by the Lords of Appeal. In the case of the Providentia 4e this 
fact is stated by the counsel for the claimants, Drs. Arnold and Lawrence, 
and is not denied by the opposite counsel or by the court. 47 

No cases are cited from the war of 1744 in support of this statement, 

and a search in the Original Manuscript Books of "Appeal cases in 

Prize Causes " for this war reveal no instances of this nature. It 

is believed, however, that these Manuscript Books do not contain a 

full report of all the cases arising in that war. 

As to the use of the rule of the war of 1756 during that war, 

witness the several writers who have investigated the subject. Mr. 

Wheaton in his note on this question, without citing cases, says : 

It can not be pretended that its origin can be traced in judicial records 
to an earlier source than that war from which it derives its name. 48 

This statement is not inconsistent with that of Dr. Bobinson : 

that the war of 1756 was not the first instance in which the protection of 
the colonial trade of Prance, by the intervention of neutral privileges, 

<« This Journal, 1:62. 

46 2 0. Rob. 146. 

47 Duer, Mar. Ins., I, p. 763. See to same effect I Wheaton 514. 

48 1 Wheaton 508. 
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had been made a device and stratagem of war, and that it was so far at 
least counteracted, in effect, by this country, in the preceding wars of 
that century, as to be immediately abandoned. The fluctuations of policy 
thus abruptly pursued by the enemy, will best explain how it may have 
happened that the principle did not assume its more distinct character 
prior to the war of 1756. 49 

Dr. Robinson evidently was not writing in terms of judicial decisions, 
for the earliest cases cited in the note appear to have been decided in 
1780. Duer states: 

that in the war of 1756 neutral ships engaged in the colonial trade of the 
enemy, which had not been opened by any regulations, were condemned 
on the ground that by virtue of their employment, they became the 
adopted or naturalized vessels of the enemy. 60 

He then proceeds to cite the cases given in and to quote from an 
article by Mr. Pinckney. 51 

Mr. Pinckney cites two cases, the America and the Snip, which 
he declares were decided "between 1757 and 1760," but no refer- 
ences are given. These are probably the earliest cases on record in 
which the rule of the war of 1756 was followed by the courts. The 
case of the America came before the High Court of Admiralty Octo- 
ber 21, 1757, and reached the Lords of Appeal April 12, 1759. The 
America was a Dutch ship which had sailed in April 1756 (before 
war was declared by England against France, May 17 of that 
year), from Amsterdam for Port Prince, St. Domingo, a colony of 
France in the West Indies, where she sold her cargo, loaded another 
of the produce of the island and sailed back for Amsterdam. On 
the home voyage she was captured by a British ship. The decision 
of the Lords of Appeal, as written in long hand on the back of the 
brief of the appellant, reads thus : 

Ship and cargo condemned. The Lords gave these particular reasons, 
viz., * * * that the ship America in question having been freighted 
on French account for and employed in a voyage to a port in St. Do- 
mingo, a French settlement in the West Indies, and having delivered 
her outward-bound cargo by allowance of the French Governor there, 

«6 C. Kob., note I, p.. 112. 
so Duer, Mar. Ins., I, p. 763. 
6i 1 Wheaton 515, quoting Pinckney; also quoted in Duer, Mar. Ins., I, p. 764 



836 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

and her homeward-bound cargo having been put on board after a survey 
subject to the ordinances and to the payment of duties ordinary and 
extraordinary and under penalties according to the laws of France, and 
the master having thrown overboard and destroyed the bills of lading 
and many other of the ship's papers, and the cargo laden and found on 
board being admitted to be the -property of French subjects ; declared 
that the said ship ought by law to be considered in this case as a French 
ship and therefore affirmed the sentence condemning the ship and goods 
as Prize. 52 

The case of the Snip came before the lower court on the same day 
as the America and before the Lords of Appeal December 28, 1759. 
The Snip, also a Dutch ship, had sailed from Cork, Ireland, with a 
cargo, ostensibly for St. Eustatia, a Dutch settlement in the West 
Indies, but really had gone directly to Martinico, a French colony in 
the West Indies. There she made several trips with cargo between 
Martinico and St. Eustatia. Finally she took a cargo at Martinico, 
went to St. Eustatia, had her papers changed to read as if she had 
shipped her cargo at St. Eustatia, and set sail for Amsterdam, on 
which voyage she was captured by a British vessel. The opinion of 
the Lords, written in long hand as in the last case and not wholly 
legible, was as follows : 

The Lords * * * pronounced that the Ship de Snip in Question 
in this cause having been employed in a Voyage from Europe to Mar- 
tinico and allowed to deliver her cargo there, and having had allowance 
at Martinico for her homeward voyage with a cargo laden by French 
subjects after paying the duty for the Domain and the fees for the Permit 
Secretary and Eegistering in the registry, and the papers introduced by 
the master being all colorable and false and the material sea papers on 
board have been industriously concealed by him in a bag of coffee, and 
there being no evidence in the preparatory depositions made ( ?) as to 
belief that the Props (?) of the cargo dont belong to the French Laders 
except with a reference to (?) the Instructions No. 3 which were un- 
questionably fraudulently (?) declared that the said ship ought by law 
to be considered in this case as a French ship 'and the cargo (?) as 
French property and therefore affirmed the sentence condemning the 
ship and goods as prize. 53 

52 Original Manuscript Books of "Appeal Cases in Prize Causes," Wars of 1744, 
1756, etc., in the Library of Congress, p. 18. Burrell,. p. 210, does not give the 
decision verbatim. 

63 Op. cit. 
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In 17 60 several cases, of a similar sort came before the Lords of 
Appeal, 54 and many others subsequently. 55 

In most of the cases given in the last note, a French pass or license 
to trade with the French colonies was obtained which was strong 
evidence of the ship's becoming for the time being " a French ship." 
But in some cases whether there was such a pass or not was indeter- 
minate for the reason that the master threw overboard or otherwise 
destroyed the ship's papers as was done in the America. In other 
cases, however, there appears to have been no French pass, but as the 
papers were concealed, or forged, or the true destination otherwise 
dissembled, the cargo and ship were condemned. 66 On the con- 
trary a few neutral ships bound to or from French colonial ports 
were restored on the ground that the evidence was insufficient to show 
the ship would be received or treated " only as French ships have a 
right to be treated ; " 57 or that she was forced by bad weather to go 
into a French colony for repairs ; S8 or that she was seized by a French 
privateer, carried into a French colonial port for adjudication and 
released there, 59 or apparently that she had practiced deceit on the 
French people themselves. 60 The case of Notre Dame de la Rosa, 61 
however, does not appear to fall in line with the previous cases. She 
was a Spanish ship taken in her voyage from Leogan, a French port 
in Hispanola, where she had taken on a cargo of sugar to Carthagena. 
She had last sailed from Carolina, a Spanish ( ?) port. Though 
there was on board a French permit from the officer at Leogan, never- 
theless, the cargo and ship were restored. It would seem from the 
facts as reported that this case should be considered an anomaly 
among the decisions of this period. 

s* Resolutie, Vriendschap, Den Amstel, Maria Agnes, Johanna Maria, De Hoop, 
Vryheidt, Maria Johanna, Anna Elizabeth, Gloeyande Star, Jwfiroww, Alida, 
Isaac, Vrouw Anna, Amsterdam, De Garaed, Geregtigheit, Speedwell, etc., op. eit.; 
also partially reported in Burrell. 

bo See Burrell 220. 

o« Maria Agnes, Gloeyande Star, Isaac, Maria Johanna, op. cit. 

st Good Christian (1760), Burrell 216; De Jonge Isaac (1763), op. cit. 216. 

ssHope (1764), Burrell 217. 

6» Johanna Margretta (1761), Burrell 218. 

eo Vrow Clara Magdalena (1758), Original Manuscript Books, supra. 

ei Burrell 217 (1760). 
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There also arose out of the trade with the French colonies in the 
West Indies during the war of 1756 another line of cases in which, 
stated generally, a neutral ship sailed for a neutral port in the West 
Indies where the cargo was either transshipped immediately, or 
landed and later shipped, on board another vessel for a French 
colony, or the return cargo was transshipped from barks just arrived 
from a French colony. The cases which arose from the subsequent 
capture of the vessels to which the cargo had been transshipped and 
which came on appeal before the Lords of Appeal from 1758 to 
March, 1761, were uniformly decided in favor of the claimants, that 
is, cargo and ship were restored. 62 

The similar case of Berens v. Bucher arose before the Kings Bench 
in Trinity Term, 1761. A Dutch ship had taken on a cargo of 
sugar and indigo and other French commodities at St. Eustatia, a 
Dutch settlement in the West Indies, partly out of barks from sea 
and partly from the shore of the island, and was captured by an 
English privateer on her voyage to Amsterdam. The case came 
before this court on the question whether the underwriters on the 
policy of insurance should pay the expenses of a compromise between 
the owners and the captors to prevent the ship being condemned as 
prize, etc. Lord Mansfield, in delivering the opinion, used this clear 
language : 

The first question is whether this was a just capture. * * * The 
capture' was certainly unjust. The pretense was that part of this cargo 
was put on board off St. Eustatia out of barks supposed to come from 
the French islands, and not loaded immediately from the shore. This 
is now a settled point by the Lords of Appeal, to be the same thing as 
if they had been landed on the Dutch shore and then put on board after- 
wards ; in which case there is no color for seizure. The rule is, that if a 
neutral ship trades to a French colony, with all the privileges of a 
French ship, and is thus adopted and naturalized, it must be looked upon 
as a French ship, and is liable to be taken. Not so, if she has only 
French produce on board, without taking it in at a French port; for it 
may be purchased of neutrals. 88 

«2 $*. Juan Baptista (1758), Original Manuscripts Books, supra; Maria 
Theresa (1759), Burrell 204; Novum Aratrum (1759), Burrell 205; De Johatwa 
Arnoldina (1759), Original Manuscripts Books, supra; Helena (1761), Burrell 
223. See also Jesus (1761), Burrell 164. 

63 1 W. Black. 313 ; cited in 1 Wheaton 521. Subsequently in Brymer v. 
Atkins, (1789) 1 H. Black, 191, Lord Loughborough incidentally and briefly 
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Thus up to the middle of 1761 the doctrine of continuous voyages 
would seem not to have been applied to this sort of circuitous evasion 
of the rule of the war of 1756. 

Just when the doctrine originated and was first followed by the 
courts has been a matter of doubt not only among writers on the 
subject, but among the courts as well. 

As the famous cases on the doctrine of continuous voyages, which 
arose at the beginning of the nineteenth century, and which were 
argued before both the High Court of Admiralty and the Lords of 
Appeal in England, make little or no mention as precedents of earlier 
instances in which the doctrine was laid down, these cases have gen- 
erally been regarded as the leading ones on the subject; and as Lord 
Stowell (Sir William Scott) rendered the decisions in most of these 
cases before the High Court of Admiralty, he has commonly been 
granted the honor of originating the doctrine. 

Thus Justice Elliott, in his most able article, states : 

It has been claimed that the theory of continuous voyage was first 
suggested by James Stephen in the celebrated pamphlet, entitled War in 
Disguise (Leslie Stephen, Life of J. F. Stephen p. 19). This publica- 
tion undoubtedly had some influence upon the conduct of Great Britain 
but it was not published until 1805, and the theory of continuous voyages 
was applied by Sir William Scott as early as the year 1800. 64 

A similar reference to Sir William Scott was made by Twiss, 
writing in 1877 and criticising the American application of the 
doctrine to cases of blockade and contraband : 

reviewed the history of the rule of the war of 1756. This rule was always 
strongly opposed by America both on the ground of principle and on the ground 
of its apparent abandonment by England during the American Kevolution and 
the contemporaneous war with France. Writers, however, appear to disagree 
on whether the rule was actually abandoned at that time. Dr. Kobinson and 
Mr. Pinckney believe it was abandoned, the former on the theory that the French 
had by official order thrown open their colonial trade to neutrals generally, the 
latter on the decisions of. the Lords of Appeal in the Tiger and the Copenhagen 
in 1782. (1 Wheaton 525 et seq.) Wheaton, on the other hand, quotes from 
Pinckney and adds that the official order is not extant and that the House of 
Lords applied the rule in the case of the Katharina in 1783. Duer agrees with 
Wheaton (1 Mar. Ins. 765). 
«* This Journal, 1:68. 
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The parent stock on which Lord Stowell's doctrine was grafted was 
known in the language of the English Prize Courts as " the Enle of the 
War of 1756 " under which it was held that it was inconsistent with 
neutrality for the subject of a neutral state to interfere in time of war 
in a trade between a belligerent state and its colonies where the neutral 
was forbidden by the laws of the belligerent state to take any part in 
such trade in time of peace. * * * It was to meet this novel form 
of neutral adventure in aid of one enemy's trade and to prevent the 
produce of one enemy's colony from being imported into the mother 
country or vice versa through an apparently legitimate channel which 
was in fact a counterfeit, that Lord Stowell took upon himself to invert 
the doctrine, as it has been termed, of continuous voyages, and clothed it 
in language which has enabled the Prize Courts of the United States to 
apply it with plausibility to a very different class of cases. 65 

Christopher Robinson, in a note written in 1808 and appended to 
the famous admiralty reports of which he was editor, uses this 
language : 

There is one other remark which the editor takes the opportunity of 
introducing here as connected with that branch of the colonial principle 
which relates to continuous voyages. It is merely to point out to those 
who may have occasion to observe the manner in which that extension has 
grown out of the original principle, a circumstance which appears to have 
hitherto escaped notice, viz., that it was in the first instance adopted as a 
rule of equitable construction in favor of neutral trade, in protection of 
that part of a cargo which had gone from Hamburg [neutral] to Bor- 
deaux [enemy] and was afterwards captured on the ulterior part of the 
voyage to St. Domingo. 66 

This he says was the case of the Immanuel, 67 a neutral ship which 
touched at Bordeaux, where entry was made and forms of exporta- 
tion of the cargo were gone through. The ship was captured between 
Bordeaux and St. Domingo and the captor contended that the trade 
was illegal as between two enemy ports. The cargo, however, was re- 
stored on the ground that the entry and forms of exportation did not 
create such an incorporation of the goods with the commerce of 
France as would render the transaction a trading between French 
ports only. Sir William Scott said (p. 197) : 

«5 3 Law Mag. and Kev. (4th S.), pp. 1-13. 
«* 6 C. Rob., Appendix, note II. 
«2 C. Rob. 186 (1800). 
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I incline to think that this would be much too rigorous an application 
of the principles rather belonging to the revenue law of this kingdom, a 
system of law having little in common with the general Prize law of 
nations; and that these goods are entitled to be considered as coming 
from Hamburg, the original place of their shipment; and former de- 
cisions having fully established that a direct commerce from a neutral 
country to a French settlement was open, I decree restitution of these 
goods which all appear to be neutral property. 

In the various discussions of the doctrine of continuous voyages 
by writers both in magazines and text-books on international law, the 
statement may be found that the doctrine is an outgrowth of the 
" Rule of the War of 1756," but the leading cases cited, if at all, 
are: the Immawuel, supra, the Polly, 68 the Maria, 60 the William,'' 
and in some instances the Thomyris 71 is also added. 72 Sir William 
Scott was judge of the High Court of Admiralty throughout the 
period covered by these cases and sat in all of them except the 
William. 

The William, supra, was the case of a ship and cargo en route 
from La Guira, a colony of Spain, to Bilboa, Spain. The ship put 
in at Marblehead, Mass., landed her cargo, reshipped it again after 
the duties had been paid agreeably to law, and proceeded on her 
voyage to Bilboa. She was captured by a British vessel and con- 
demned in the Vice-Admiralty Court at Halifax. The case was 
brought on appeal to the Lords Commissioners of Appeal in Prize 
Cases, which is the court of last resort. The case was argued by 

68 2 C. Eob. 361 (1800). 

6»5 C. Rob. 365 (1805). 

70 5 C. Rob. 385 (1806). 

7iEdw. 17 (1808). 

72 Upton, Law of Nations, 1863; Chitty, Law of Nations, 1812; Hazelitt and 
Roche, Law of Nations, 1854; Wheaton, Law of Nations, Dana's ed., 1866; West- 
lake, International Law, 1907; Hall, International Law, 1895; Woolsey, Inter- 
national Law, 1891; Kent's Commentaries, vol. I, p. 84; Halleck, International 
Law, ed. by Sir Sherston Baker; Oppenheim, International Law; Phillimore, In- 
ternational Law. Other authorities consulted scarcely more than mention the 
doctrine, if indeed they do so much: Pratt, Story on Prize Courts, 1854; Lush- 
ington, Naval Prize Law, 1866; Maine, International Law, 1888; Holland, 
Studies in International Law; Roberts, Admiralty and Prize; Holland, Prize 
Law; Baty, International Law; Wildman, International Law, etc. 
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the King's Advocate and the Attorney-General for the captor, and 
by Mr. Dallas and Dr. Arnold on the part of the appellant. Before 
this learned body we may be assured that all of the precedents pro 
and con were brought forth by the eminent counsel in support of 
their arguments. Though the procedents thus cited were presumably 
those bearing on the question what is such importation as will break 
the continuity of a voyage, still the good faith of such intermediate 
importation is just the question most frequently to be decided in 
cases of continuous voyages. In reviewing the previous cases, Sir 
William Grant, delivering the opinion of their Lordships, said (p. 
399etseq.): 

The first ease of the kind, that of the Polly, occurred in the High 
Court of Admiralty [before Sir William Scott] in Feb. 1800 * * * 
The first case of this class -which I believe came before this board [Lords 
of Appeal] was that of the Mercury,™ in January 1802 * * * 
The next case which occurred was that of the Eagle 73 in May 1803. 

Then the schooner Freeport 7S came on in August, 1803, and the 
Essex 7S in August, 1803, and May and June, 1805. 

By comparing the case of the William, just reviewed, with that 
of the Maria 74 some confusion as to the leading cases on the theory 
of continuous voyages seems apparent. The Maria was an American 
vessel with a cargo of colonial produce from Havana. She entered 
Kew Providence where she remained about seven weeks and then 
continued her voyage to Amsterdam, during which she was taken by 
a British vessel. In delivering the judgment, Sir William Scott 
said (p. 368 et seq.) : 

In the case of the Essex 7S which was decided by the Court of Appeal, 
the principle of law, by which such cases are to be decided was distinctly 
affirmed. It certainly is not a novel principle ; and I cannot but express 
my surprise that it should be represented in any place, as I understand 
it has been, that the principle is new. * * * The Essex was in fact 
the first case which called for the direct decision of the Superior Court; 
but the same doctrine would have been held in any other case, if such a 
case had occurred at an earlier period; and cases had occurred before, 

73 Not reported. 

t*5 C. Rob. 365 (1805). 

ts Not reported. 
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very sufficient to convey a full admonition upon the subject. As the 
Essex, however, happened to be the leading case on the subject it may 
not be improper that I should state what I conceive to be substance of it. 
* * * The first case that called for the decision of this court was 
that of the Enoch.'"' * * * The next was the Rowena 76 which 
happened on the same day. * * * Soon after came the case of the 
Respect. 7 '' * * * These are the principal cases which have occurred 
in this Court without adverting to those that have occurred in the 
Superior Court. 

Thus, Sir William Scott states that the principle of continuous 
voyages is not new, and intimates that there were, prior to the 
Essex, cases foreshadowing the doctrine. None, however, are cited, 
and the Essex (1805) is declared the earliest case for direct decision 
before the Lords of Appeal and the Enoch (1805) the first case in 
Sir William Scott's Court. In the William, on the other hand, 
the Mercury (1802) is declared by Sir William Grant the first case 
before the Lords of Appeal and the Polly (1800) the leading case 
in the High Court of Admiralty. No mention is made of the Im- 
manuel (1800), which, like the Polly (1800), cites no earlier cases. 
The remaining cases cited above in the William and the Maria have 
not been reported. The other cases 78 involving the doctrine of con- 
tinuous voyages throw no further light on the history and origin of 
the theory. It is evident, therefore, that jurists have had consider- 
able authority for their statements as to the origin of the doctrine 
under discussion. Search, however, through the cases arising from 
the wars of 1744, 1756, 1762, etc., bears out the intimation of Sir 
William Scott in the quotation above from the Maria that the doc- 
trine of continuity of voyages had been earlier applied by the British 
courts. Yet, as we have seen above, the doctrine would seem not 
to have been applied to the rule of the war of 1756 down to the 
middle of 1761. In the years 1762 and 1763, however, the cases 
cf the Africa and the St. Croix, arising out of the war of 1756, came 

i* Admiralty, 23 July, 1805; not reported. 

11 Admiralty, Aug. 1, 1805; not reported. 

i»Thomyris (1808), Bdw. 17; Jonge Pieter (1801), 4 C. Rob. 79; see also 
Minerva (1801), 3 C. Rob. 229; Wasser Hundt (1810), 1 Dods. 271, note; La 
Mora (1805), 6 C. Rob. 1; Argo (1854), Spinks 52. 
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before the Lords of Appeal, who appear to have applied the doctrine 
of continuous voyages to them. 79 The cases follow : 

The Afhica 

A British ship sailed from New London in North America to Bar- 
bados, with a cargo of provisions and lumber, which she there unladed 
and took on board 10 negro slaves and £700 Barbados currency in cash, 
with which cleared for Guadaloupe, but sailed to Monte Christi, where 
she arrived in February, 1760, and in her return was taken by an English 
man-of-war. The master in his deposition said there was laden on board 
his ship at Monte Christi 170 or 180 hogsheads of molasses, and there 
was on board his ship when he sailed from Barbados several empty casks 
for molasses, which were put on board two sloops at Monte Christi, 
which sailed thence for some French port, as he believes, when they were 
filled with molasses, and brought back to Monte Christi and received on 
board said ship. There was a receipt signed by Francisco Solano, said 
to be an inhabitant of Monte Christi, acknowledging the captain had paid 
him the amount of 140 casks of molasses which he had bought of him 
there; also a certificate from the Governor that said molasses had been 
bought by the captain of inhabitants of Monte Christi. A claim was 
given for ship and cargo as the property of a British subject in North 
America. The Judge of the Vice-Admiralty at Jamaica condemned 
ship and cargo as Prize. 

13th July, 1762. — On appeal, the Lords affirmed the sentence of the 
Judge below, and decreed the cause to be remitted. 80 

The St. Croix 

The St. Croix, laden with sugar, was taken on her voyage from Monte 
Christi by an English privateer, and carried into New Providence. 
Claim was given by the master for ship and cargo as property of sub- 
jects of the King of Denmark resident at St. Croix. The witnesses ex- 
amined said that the ship sailed from St. Croix, cleared out for Monte 
Christi; that Bodkin, one of the owners of the ship and cargo, arrived 
at Monte Christi a few days after ; that they brought about 180 negroes 
from St. Croix ; about 10 were sold at Monte Christi, the rest were sent 
to Cape Francois with part of the outward cargo, consisting of beer, wine, 
and dry goods. That Bodkin went with the slaves and cargo to Cape 
Francois and there employed a Frenchman to dispose of them, to whom 
he paid 7 per cent, on the sale whilst the ship lay at Monte Christi. She 
took in her present cargo at Monte Christi, consisting of 490 hogsheads 

79 Burrell, 229, lists other cases to the same purpose from 1763 to 1765, 
hut these may have heen affected by the declaration of war by England against 
Spain, Jan. 2, 1762. 

so Burrell, 228. 
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of sugar, which came out of barques which brought them from Cape 
Francois, which the witnesses believed the return for the cargo sent 
thither. There was on board a certificate from the Governor of Monte 
Christi, that the cargo was bought from inhabitants of that city. 

13th April, 1761. — The Judge of the Vice-Admiralty at New Provi- 
dence condemned ship and cargo to the captor. 

5th March, 1763. — On appeal the Lords affirmed the sentence, and 
decreed the cause to be remitted. 80 

While these two cases were being considered and decided by the 
Lords of Appeal, they had at the same time under deliberation the 
case of the Yong Vrow Adriama,. 81 This case also arose out of the war 
of 1756, was decided by the Vice-Admiralty Court at Gibraltar in 
1758 and carried before the Lords of Appeal in England in 1764. 
The main part of the case is reprinted here as reported : 

A Dutch [neutral] ship was put up at general freight at Cadiz 
[neutral] and took on board a cargo of coffee, sugar, indigo, cochineal, 
wool, and other merchandise, great part of which was brought from two 
French ships then lying in the bay. There were 157 bills of lading on 
board, signed as well by the captain as the owners of the goods, and all 
declared the goods shipped for the account and at the risk of subjects 
of the King of Spain and other neutrals. There was likewise on board 
an affidavit of thirty persons, attested by a notary, that the goods on 
board the said ship, being the whole cargo, belonged entirely to the 
declarants, and that no other person had any concern therein. The 
master and mariners swore that they knew no more of the property of 
the cargo than the bills of lading and manifest showed. 2nd. May, 1758. 
The ship was taken by the Nelly's Resolution, privateer, within a mile 
of the port of Cadiz, and carried into Gibraltar. After the capture 
several further affidavits of their property in the cargo were made by 
the owners at Cadiz and transmitted to Gibraltar. 

15th July, 1758. — The Judge of the Vice-Admiralty at Gibraltar 
restored the ship as the property of subjects of the States General, pro- 
nounced that some part of the cargo specified and money, were not liable 
to confiscation, and decreed them to be restored to the claimants; but 
condemned the rest of the cargo, consisting of West India produce. The 
captors acquiesced in the restitution of the ship, and paid the captain 
his freight. 

26th July, 1758. — ■ Nicholas Tardy, on behalf of himself and the 
several claimants, appealed from that part of the sentence condemning 
the rest of the goods. * * * 

27th June, 1761. — The Lords having heard informations in the cause, 
and respondents having made many objections to the credibility of a real 

siBurrell, 178. 
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sale at Cadiz of a cargo going to Marseilles, the place of its first destina- 
tion, to be delivered to the original consignees, as appeared manifestly in 
many instances; and alleging that by the law of Spain and France the 
goods must have been cleared out and transboarded, and have paid the 
duty at Cadiz, and must have entered at Marseilles as continuing French 
property, and also urging that the oaths of support of the claims are 
evasive; and the appellant's insisting that neither the law of Spain nor 
France was as alleged, and averring that no evasion was intended nor 
could fairly be insinuated from the oaths in support of the claim; their 
Lordships thought it reasonable that some opportunity should be given 
for further explanation by affidavits as to the laws and practice of Spain 
in relation to transboarding goods from French to neutral ships, and as 
to the laws and practice of France in relation to the importation of the 
produce of French settlements in America into France on board a neutral 
bottom from a port in Europe; and that the claimants should be at 
liberty to supply the oaths and depositions already made by declaring 
whether the property was to continue theirs after the arrival and delivery 
of the goods at Marseilles, and likewise to supply the defect in their 
oaths by declaring that the price was actually and bona fide paid to the 
original proprietors, and how and where. 

In obedience to their Lordships order, affidavits and proofs respecting 
the laws of France and Spain were given in on both sides, and on 30th 
June, 1764, the matter came on again, when the Lords declared, from 
the evidence on both sides, that the transboarding on this occasion was 
not done in any fair course of trade or commerce, which ever did, or ever 
can exist in time of peace, but was a fraudulent contrivance merely on 
account of the war to continue the original voyage and cover the goods 
of the enemy to their destined port, entitled to the same privileges and 
liable to the same duties and consequences as if they had arrived on board 
the same ship on which they were first laden, and therefore an actual 
sale for a consideration really paid ought not to be allowed to screen, but 
ought to be considered merely as a mode of unfair assistance to complete 
the original voyage in favor of the original proprietors, the original con- 
sequences, and the public revenue of the enemy arising from the duties. 

As a general conclusion from the discussion in this paper it may 
perhaps be said that the controlling element running through the 
early cases of direct breach of the rules of enemy trade, contraband, or 
blockade appears to be that of intention, and that the same element 
runs through early cases of indirect breach, that is, cases in which the 
doctrine of continuous voyages has been applied or discussed. Which 
is the port really intended as the destination ? What is the intention 
of the ship's master, not of her distant owners ? These are the in- 
quiries to be answered in each case, and the answers are to be derived 
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from all of the attending circumstances, perhaps to be presumed con- 
clusively from certain combinations of facts. It also appears that 
the doctrine of continuous voyages in connection with blockade run- 
ning, contraband carriage, and enemy trade was a British doctrine 
known to the English judges and more or less frequently applied by 
them almost before America became known as a nation, the early 
cases on blockade dating back to 1805 and 1808, those on contraband 
to about 1761, and those on enemy trade to 1762 or 1764. 

Lester H. Woolset. 



